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EDITORIAL
It is probably safe to say that since the
celebrated Dred Scott decision, the
supreme court of the United States has
not rendered a decision carrying more serious implications than
did those which were handed down, on February 18th last, in
what were called the “gold clause” cases. The four cases which
were decided that day fall into three general classes. The first
involved the constitutionality of the joint resolution of congress,
approved June 5, 1933, permitting the abrogation of a company’s
promise to pay in gold of a given weight and fineness and the
substitution of payment in currency of the United States in legal
circulation at the date of payment. The second class concerned
the constitutionality of the federal government’s refusal to redeem
gold certificates under the national emergency banking act
without paying a sum equivalent in currency to the gold value
of the redeemed certificates. The third class concerned the right
of the United States government to abrogate the gold clause in
its own bonds. Every citizen of the United States, who still
retains his faith in the future of his country, is vitally affected by
the decisions which the supreme court rendered on these funda
mental questions. To accountants the matter is not only of
moral significance, but there is a technical import as well. What
the supreme court decided amounts, in effect, to an overthrow
of many traditional theories of value, and it strains the whole
fabric of business relationships by saying that in certain circum241
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stances a promise may be distorted to the benefit of its maker and
the detriment of the person to whom the promise was made.

The general argument which one hears
Problem of Emergency .
in street and office is that the court
felt itself compelled by reason of emergency or to prevent dis
aster to wrest the law a little to its authority. If this belief
be well founded, it seems to us that the function of the highest
legal court in the land must have been sadly misunderstood in the
past, for in nearly every case that august tribunal has decided
matters of law by rules of law. Further, one may question how
far the plea of emergency may be carried. The condition of busi
ness and finance in this country can scarcely be called an emer
gency after more than five years of existence. It might be more
correct to say that the extraordinary prosperity of 1929 was the
real emergency. No period of such wild prosperity ever lasted
as long as has this subsequent depression. Then again it is
alleged that a decision according to law would have caused in
finite distress and, indeed, have plunged us into a worse chaos
than that in which we now struggle.
Upon this point a good many people
beg to differ. Had the strict letter and
intent of the constitution been upheld,
it would have created a temporary and possibly panic excitement,
but in the long run we should no doubt have been better off, for
then we should have known that a promise is a promise and gold
is gold and whether a bond bear the signature of government or
corporation or individual person it must be paid when and in the
manner written on its face. If it is an undertaking to pay a
thousand dollars and the nature of those dollars is definitely
described, it requires the strangest sort of sophistry to pretend
that the promise implies something radically different and much
less valuable. Of course, the origin of the whole unhappy matter
lies in the action of the United States in wilfully and unneces
sarily departing from the gold standard for the avowed purpose
of making what was called a “profit” out of a depreciated cur
rency. This mistake and legislation permitting a similar disre
gard of obligations by corporations or other debtors created a
condition which was indeed difficult to overcome; but we insist
that it could have been done, and we firmly believe that over a
242
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period of only a few years the results would have justified a firm
and righteous adherence to the sanctity of contract and the virtue
of honesty.

Some highly interesting aspects of the
gold clause cases deserve the considera
tion of every citizen. By unanimous
vote the nine justices of the supreme court decided that the United
States government had no right under the constitution to fail to
pay the exact value in principal and interest of its bonds. Fol
lowing this altogether unquestionably sound decision, came some
thing which would have excited the envy of the sophists. The
court held, with four justices dissenting, that the plaintiff who
sought to recover the present value of the kind of money which
he was supposed to have received had not proved any damage.
Decisions in Three
Categories

“In considering what damages, if any, the plaintiff has sus
tained by the alleged breach of his bond, it is hence inadmissible
to assume that he was entitled to obtain gold coin for recourse
to foreign markets or for dealings in foreign exchange or for other
purposes contrary to the control over gold coin which the congress
had the power to exert and had exerted in its monetary regulation.
Plaintiff’s damages could not be assessed without regard to the
internal economy of the country at the time the alleged breach
occurred.”
And again,

“Plaintiff has not shown or attempted to show that in relation
to buying power he has sustained any loss whatever; on the con
trary, in view of the adjustment of the internal economy to the
single measure of value as established by the legislation of the
congress and the universal availability and use throughout the
country of the legal tender currency in meeting all engagements,
the payment to the plaintiff of the amount which he demands
would appear to constitute, not a recoupment of loss in any proper
sense, but an unjustified enrichment.”

The naivete of the majority of the court
in believing that any bond was ever
written for payment in purchasing
power is extraordinary. As is said elsewhere in the decision, the
purpose of the gold clause was to protect the bond holder against
a possibly depreciated currency in the future. Therefore, it
seems rather contradictory to hold that payment of an obligation
243
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intended to protect against a decline in purchasing power can
be based upon that very power to purchase. On the question of
whether a man who was fortunate enough to have made a good
investment was entitled or not to the profit which he apparently
earned is something that wanders outside the realm of law. It
is more a question of ethics. There has been a great deal of
loose talk about the so-called profit motive—without which the
world would stop—but nine-tenths of the population would
probably agree that there is nothing inherently wrong in reaping
the benefit of wise investment. It certainly is not contrary
to our national scheme of life to make a success of a venture.
.
But the most extraordinary feature of
.
the whole series of decisions was the
statement, made by the majority of the court, that while damage
might subsequently be proven against the United States, there
was no way in which it could be assessed. In other words, if the
debtor be a big man and the creditor a little fellow there is noth
ing that can be done about it. That is the sort of theory which
makes not at all for faith in the country which one loves, as that
country is administered by its chosen representatives. In con
versation with many well informed members of the bar, we have
failed to find any one who supports this strange dictum of the
supreme court of the United States; and we believe that the prin
ciple enunciated will bear bitter fruit for many a day to come.
In effect, the court says that it was immoral to attempt to abro
gate a promise to pay in gold, but that, because the government
may not be sued without consent, there is nothing that any one
can do about it. How very far have we strayed from the earlier
conception of the meaning of the constitution.

Theory of Force Majeure

On the question of the redemption of
gold certificates, it seems to us that
there is even less justification for the
On the face of the gold certificates appears this

Words of Simple
Purport

court’s decision.
legend:

“This certifies that there have been deposited in the treasury
of the United States of America one thousand dollars in gold coin
payable to the bearer on demand. This certificate is a legal tender
in the amount thereof in payment of all debts and dues, public
and private.’’
244
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If there could be a more specific designation of what the bearer
could demand, we can not imagine it. There is nothing said
about payment in anything but gold dollars. There is no refer
ence to a substitution of some other sort of currency, whether
there be emergency or not. It is a clear, definite promise to pay
to the bearer gold dollars—and nothing can make it anything
but such a promise. Why, one may ask, were gold certificates
issued if they were not to indicate that gold was available and
would be available? Why was not the pledge in these certificates
expressed, as it is in the certificates now being issued, without
reference to any particular kind of currency? Presumably when
the United States wrote on its certificate that a thousand gold
dollars had been deposited, they were deposited and were ear
marked for delivery when the holder of such a certificate should
demand them. There may be some fine, legal nicety which can
be adduced to misinterpret the word “gold” in the certificate,
but surely the time has not come, even yet, to determine the
honor of the United States by hair-splitting legalism.

Coming now to the decision in the cases
involving the right of congress to abro
gate gold clauses in private obligations,
we shall find that there is a good deal of difference of opinion.
There are many eminent members of the bar who are willing to
justify the court’s decision on this point; but to a simple layman
it seems impossible to understand why what the court unanimously
decided to be immoral in the case of United States can be made
moral in the case of a private corporation. If a promise to pay
by the United States is what it purports to be, by what sharp
process of reasoning can a promise to pay by a corporation, created
under authority of state laws, be converted into a promise to
pay something not nominated in the bond? A theory has been
advanced that corporation bonds are intended to be negotiable
instruments and that an interpretation of their provisions which
would require actual payment in gold would make them nonnegotiable, because they would call for a commodity rather than
currency. To this it may be retorted that there is nothing on the
face of any bond, of which we have knowledge, to indicate that
it is meant to be a negotiable instrument. The truth is that
custom and convenience have made the negotiation of bonds
common and easy. And there are many of these bonds which
245
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are not considered by the buyer to be negotiable. Countless
estates, institutions, fiduciaries of all sorts invest in corporate
bonds in the belief that the companies issuing them are sound
and that at maturity the bonds will be paid in full. There is no
thought in such cases of using the bonds as negotiable instruments.
As we have said, a decision of the
The Minority Opinion supreme court calling for the payment
to which the bond holder was morally
entitled would have caused a tremendous amount of dismay,
and perhaps the bond market would have been thrown out of
balance—it would not be a very marked change from the present
condition—but we believe that it would have been found in the
last analysis that the true welfare of the country as a whole would
have been best served by adherence to the clear meaning
of plain language. If these decisions had borne the unanimous
endorsement of the court, we should hesitate to express an opinion
and might have come to the conclusion that nine men of the
eminence and ability of the justices of the court knew far better
than the rest of us the meaning of law and honor and truth. But
here is an interesting fact: Justice McReynolds, with Justices
Van Devanter, Sutherland and Butler concurring, had this to say:

“ If given effect, the enactments here challenged will bring about
confiscation of property rights and repudiation of national obli
gations. Acquiescence in the decisions just announced is im
possible; the circumstances demand statement of our views.
‘To let oneself slide down the easy slope offered by the course of
events and to dull one’s mind against the extent of the danger,
. . . that is precisely to fail in one’s obligation of responsibility.’
“Just men regard repudiation and spoliation of citizens by their
sovereign with abhorrence; but we are asked to affirm that the
constitution has granted power to accomplish both. No definite
delegation of such a power exists; and we can not believe the farseeing framers, who labored with hope of establishing justice and
securing the blessings of liberty, intended that the expected govern
ment should have authority to annihilate its own obligations and
destroy the very rights which they were endeavoring to protect.
Not only is there no permission for such actions; they are in
hibited. And no plenitude of words can conform them to our
charter.
“The federal government is one of delegated and limited powers
which derive from the constitution. ‘It can exercise only the
powers granted to it.’ Powers claimed must be denied unless
granted; and, as with other writings, the whole of the constitution
246

Editorial
is for consideration when one seeks to ascertain the meaning of
any part.”
And again:
“Can the government, obliged as though a private person to
observe the terms of its contracts, destroy them by legislative
changes in the currency and by statutes forbidding one to hold the
thing which it has agreed to deliver? If an individual should
undertake to annul or lessen his obligation by secreting or manip
ulating his assets with the intent to place them beyond the
reach of creditors, the attempt would be denounced as fraudulent,
wholly ineffective.”

“Counsel for the government and railway companies asserted
with emphasis that incalculable financial disaster would follow
refusal to uphold, as authorized by the constitution, impairment
and repudiation of private obligations and public debts. Their
forecast is discredited by manifest exaggeration. But, whatever
may be the situation now confronting us, it is the outcome of
attempts to destroy lawful undertakings by legislative action;
and this we think the court should disapprove in no uncertain
terms.
“Under the challenged statutes it is said the United States have
realized profits amounting to $2,800,000,000. But this assumes
that gain may be generated by legislative fiat. To such counter
feit profits there would be no limit; with each new debasement
of the dollar they would expand. Two billions might be bal
looned indefinitely—to twenty, thirty, or what you will.
“Loss of reputation for honorable dealing will bring us un
ending humiliation. The impending legal and moral chaos is
appalling.”
This is strong language, probably the
strongest ever used in a dissenting opin
ion in the supreme court of the United States. Compared with
its force and dignity the comments which we have feebly en
deavored to make seem mild and innocuous. It must be borne
in mind that these decisions were not dictated by party affiliation
or by the influence of geographical environment. The five
justices who voted to uphold the abrogation of the gold clauses,
except in the case of government bonds, consisted of Republicans
and Democrats. The dissenting justices were also divided.
Here is another arresting fact: the five majority justices came from
industrial states, three from New York, one from Massachusetts
and one from Pennsylvania. The dissenting justices were all
247
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from agricultural states, Tennessee, Minnesota, Wyoming and
Utah. It might have been expected that the men from industrial
states would strenuously support the sanctity of contract, because
contracts are the arteries of commerce.
We should be reluctant to admit that
the question of expediency entered at
all into the decision of any of the justices of the supreme court.
They felt, no doubt, the full weight of responsibility which rested
upon them. To relieve a temporary embarrassment, the major
ity apparently decided that the laws enacted by congress must
be given every chance to work out the salvation of the country.
To the ordinary layman, who thinks about these things, it may
seem that a dose of narcotic is not a cure. The after-effects are
apt to be worse than the present pains. However, the thing is
done and will not be undone for a little while to come. In the
meantime all who have to do with questions of value and financial
safety are distraught. The uncertain conditions under which the
country labors in fitful fever are not relieved at all—unless a
purely temporary postponement of the vital problem can be de
scribed as relief. Sooner or later, we must get back to solid earth,
if the whole system of our modern civilization is to endure. We
can not throw aside forever all that the fathers of the country
labored to produce and take up new untried flexibilities in the
interpretation of promises and the permanence of honor.

The Ultimate Salvation

Accountancy in the English-speaking
world suffered a severe loss on February
28th, when Sir Arthur Lowes Dickinson
died, after a brief illness, in London. For a few years immedi
ately preceding his death he had naturally been less active than
before, but his entire mature life was devoted with great unsel
fishness and remarkably wide vision to the building up of ac
countancy in his native land and in the land which was for many
years his adopted country. He played so many important parts
in the development of this new accountancy of ours that it is
difficult to select any one as the most important. His services
to the profession as an author were considerable. As the head
of one of the largest firms he constantly endeavored to raise the
standards of work and to inculcate principles of high ethics.
During his citizenship of this country he took a prominent part
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in all organization activities. He served as secretary of the
American Association of Public Accountants, which preceded
the Institute. He was active in committee work and contributed
largely to the success of many annual meetings. With his
knowledge of accountancy he combined a rather exceptional
understanding of economics, and all his public work was done
with a sense of the effect upon the public welfare. At the out
break of the world war he returned to England, where he performed
many heavy and important tasks, and at the end he was honored
by his sovereign with the order of knighthood. After his retire
ment from participation in the work of his firm he was appointed
by the government to undertake various investigations, notably
an examination followed by a most comprehensive report on the
condition of the railways of India. His last public appearance
in this country was at the annual meeting of the American In
stitute of Accountants in Philadelphia in 1931. In 1933 he
attended the international conference in London, and up to the
day of his death was in constant touch with the growth of the
profession. Probably his most valuable service to humanity was
the great assistance which he rendered to the establishment of
friendly and cooperative understanding between the accountants
in the two great branches of the Anglo-Saxon race.
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